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“7 7 “ ° . 
Mr. ‘McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany S. 2487] 
% ' 
The Committee on the Judiciary, to which was referred the bill 


(S. 2487) to permit judicial review of decisions of Government con- 
tracting officers a questions of fact arising under Government 
contracts in cases other than those in which fraud is alleged, having 
considered the same, reports favorably thereon, with amendments, 
and recommends that the bill, as amended, do pass. 


PURPOSE 


The purpose of the proposed legislation is to overcome the inequi- 
table effect, under a recent Supreme Court decision, of language in 
Government contracts which makes the decision of the contracting 
officer or the head of the agency final with respect to questions of 
fact; and to prohibit the insertion of language making the decision of 
a contracting officer final on questions of law. 


AMENDMENTS 


Strike out all after the enacting clause and insert in lieu thereof the 
following: . 


That no provision of any contract entered into by the United States, relating to 
the finality or conclusiveness, in a dispute involving a question arising under such 
contract, of any decision of an administrative official, representative, or board, 
shall be pleaded as limiting judicial review of any such decision to cases in which 
fraud by such official, representative, or board is alleged; and any such provision 
shall be void with respect to any such decision which the General Accounting 
Office or a court, having jurisdiction, finds fraudulent, grossly erroneous, so 
mistaken as necessarily to imply bad faith, or not supported by reliable, probative, 
and substantial evidence. 
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Sec. 2. No Government contract shall contain a provision making final on a 
question of law the decision of an administrative official, representative, or board. 


2. Amend the title to read as follows: 


A bill to permit review of decisions of Government contracting officers involving 
questions of fact arising under Government contracts in cases other than those in 
which fraud is alleged, and for other purposes. 


STATEMENT 


For a number of years it has been the practice of Government 
agencies to insert in Government contracts a so-called finality clause, 
which reads as follows: 

ARTICLE 15, 

Disputes.—Except as otherwise specifically provided in this contract, all dis- 
putes concerning questions of fact arising under this contract shall be decided by 
the contracting officer subject to written appeal by the contractor within 30 days 
to the head of the department concerned or his duly authorized representative, 
whose decision shall be final and conclusive upon the parties thereto. In the 
meantime the contractor shall diligently proceed with the work as directed. 

In November of 1951 the Supreme Court decided in the case of 
United States v. Wunderlich, et al., that the insertion of this clause in 
the contract foreclosed a judicial review of disputes concerning ques- 
tions of fact, unless the aggrieved party alleged and proved fraud with 
respect to the decision of the department head or contracting officer. 
The Court went on to say “by fraud we mean conscious wrongdoing, 
an intention to cheat or be dishonest.” 

The impact of this decision on the many business firms who, in 4 
condition of expanding production with respect to the defense of the 
United States, must deal with many of the Government departments 
in Government construction and defense materials, was one that could 
only cause great expense to the United States in that the contractors 
would be forced to puff up their bids so as to be sure of sufficient funds 
to provide for unforeseen contingencies. 

It must also be borne in mind that to the same extent this decision 
would operate to the disadvantage of an aggrieved contractor, it would 
also operate to the disadvantage of the Government in those cases, as 
sometimes happens, when the contracting officer makes a decision 
detrimental to the Government interest in the claim. 

For these reasons, the Committee on the Judiciary, after extensive 
hearings at which all interested parties, both private and govern- 
mental, were heard, recommends favorable consideration of this 
legislation. 

S. 2487 will have the effect of permitting review in the General 
Accounting Office or a court with respect to any decision of a con- 
tracting officer or a head of an agency which is found to be fraudulent, 
grossly erroneous, so mistaken as necessarily to imply bad faith, or 
not supported by reliable, probative, and substantial evidence. In 
other words, in those instances where a contracting officer has made a 
mistaken decision, either wittingly or unwittingly, it will not be 
necessary for the aggrieved party to, in effect, charge him with being 
a fraud or a cheat in order to affect collection of what is rightfully due. 

The committee wishes to point out with respect to the language 
contained in the bill, ‘in the General Accounting Office or a court, 
having jurisdiction,” that it is not intended to narrow or restrict or 
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change in any way the present jurisdiction of the General Accounting 
Office, either in the course of a settlement or upon audit; that the 
language in question is not intended either to change the jurisdiction 
of the General Accounting Office or to grant any new jurisdiction, but 
simply to recognize the jurisdiction which the General Accounting 
Office already has. 

It should also be pointed out that in speaking of a court “having 
jurisdiction” the committee intends to negative both the possibility 
of a construction which would give basis for a contention that this 
bill itself was granting a court jurisdiction to review Government 
contracts; and also any construction that would give a basis for a 
collateral attack on such contracts in a court not having direct juris- 
diction of the contract itself. 

There are no departmental letters attached to this report for the 
reason that the representatives of the departments stated their views 
in the public hearings, 
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